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Three-day summary judgment motion too long

T he balance between access to 
justice and the goals of 

expediency, affordability and pro-
portionality of the civil justice 
system were weighed in the case 
of Anjum v. John Doe [2015] O.J. 
No. 4576, where it was ruled that 
a defendant insurer would be 
permitted to bring a three-day 
summary judgment motion 
requiring viva voce evidence from 
a catastrophically injured plain-
tiff along with evidence from 
competing experts on both sides. 

The practical effect, although 
expressly denied in the decision, 
is that the parties are having an 
expensive and time-consuming 
three-day mini-trial on liability 
without a jury.

In the case, the plaintiff Anjum 
was involved in an alleged hit-
and-run car accident which 
caused catastrophic injuries. 
Anjum could not identify the 
vehicle that hit him so he sued his 
own insurer, State Farm, under 
the unidentified motorist cover-
age under his policy.

State Farm denied that there 
was any evidence indicating 
involvement from another vehicle 
and brought a summary judg-
ment motion along those lines.

State Farm took the position 
that oral evidence of the plaintiff 
and experts was required at the 
return of the motion. The plain-
tiff submitted that because oral 

evidence was required, it was not 
an appropriate case for a sum-
mary judgment motion and State 
Farm’s motion should be dis-
missed with costs.

Viva voce evidence for sum-
mary judgment motions is rare, 
particularly in car accident cases. 
The same can be said for sum-
mary judgment motions which 
require more than a day. There 
are provisions under Rule 20(2.2) 
for a judge to use discretion to 
require oral evidence to be heard 
at the return of a summary judg-
ment motion, although this is not 
required and rarely invoked. 

Anjum was the only witness to 
the accident. The experts were 
the only other parties capable at 
providing any sort of insight with 
respect to liability.

Justice Frederick Myers found 
that the appropriate and propor-

tionate outcome would be to arm 
the motion judge with the best 
evidence possible and to leave it 
to that judge to make the neces-
sary findings, or decide if a more 
expansive, expensive process 
would be required in the interests 
of justice. It was noted through-
out the decision that civil trials 
are not a right, and that in today’s 
day and age of lengthy, costly liti-
gation, trials are no longer the 
default procedure in the civil jus-
tice system. Ontario courts and 
litigants simply cannot absorb 
the time or costs involved.

In light of these findings, Jus-
tice Myers was comfortable in 
exercising his discretion to grant 
directions for the summary judg-
ment motion as follows:

a) State Farm’s motion for 
summary judgment would be 
heard over three days;

b) At the hearing, the plaintiff 
would be required to provide oral 
testimony and be subjected to up to 
three hours of cross-examination;

c) Evidence from experts from 
both sides shall be heard, and 
that each expert shall be sub-
jected to up to three hours of 
cross-examination.

In practice, the result of this deci-
sion is that the parties and their 
experts will essentially prepare for 
a three-day mini-trial, without a 
jury, on liability alone. The parties 
are going to prepare just as hard 
for this three-day summary judg-
ment motion as they would for 

three days of actual trial time on 
liability itself. The expert fees in 
preparing for and providing oral 
evidence at the summary judg-
ment motion will likely be identi-
cal to those fees in attending three 
days at trial as well. 

Had this motion been brought 
five years ago, chances are the only 
evidence accepted would have 
been the affidavits of the parties 
and expert reports, along with the 
transcripts from any cross exam-
inations on those affidavits, 
because the rules had not been 
changed to expressly provide for 
oral evidence on summary judg-
ment motions. The cost of bring-
ing a summary judgment motion 
without oral evidence, over one 
day in court, as opposed to three 
days with oral evidence, is reduced 
by three times, if not more. If the 
court and the rules committee 
were really concerned about the 
cost of litigation to parties, it 
would surely take this into account.

The multi-day summary judg-
ment motion with viva voce evi-
dence could prove to be a useful 
tool for deep-pocketed insurers in 
personal injury cases. Most injured 
plaintiffs are terrified of the idea of 
going to court. Add to that the 
costs associated with having what 
essentially becomes a battle of 
experts in open court, without 
having an actual trial, will only 
favour the side with the larger war 
chest. This is certainly not what 
the rules committee had in mind 
when invoking the new rules. 
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